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RON. -BAINBRIDGE WAD LEIGH. 
' 

------------------ • 
• 

. 

The Sena.t.l as In Co;nmltt.le of tht- Who!<.\ bavln~e nnner cooeirlamtlon the bill 
;s. No. 3110) to amend the statu~ In relation to pat.lnt.!, &!Ill for IJther pnrpo.seaa-· -

Mr. WADLEIGH said: 
Mr. PRESIDENT: Thi.abill propoll6s cert~in amendment.s to the pat· 

-ent la.wa to increase tbeir efficiency and remove some d!lfects whi-ch 
time and experience have revealed in them. The evils prodnCJed by 
those defects have in some localit.ies rendered the whole vateut BYi!• 
tom unpopular and creat.ed a oiamor for'tts .vlrtnol abolitton. With 
that clamor I have little sympathy. It demanlls a remeds which is 
worse than the diselll!e. All tbe vexatious·annora.Il;1les to which the 
patent laws have given rise are countf>.ii>alanooo more tlmn a hun­
dred-fold by the benefits which tboy h·ne coufened. They at'S 
intimately connootetl with our national p·-ogref!B, to which they have 
vastly conttlbuted, and should be impl'oved rather thau repealed. 
if. this bill becomes a law1 I believe it will render them 1~ odious, 
without impairing their V1gor, and thus avert the impending sturm 
which threaten!! their existence. 

Pa:tent laws are. based ~pon the principle that tbe making and p~b­
Ueatton of use:tulmventlons should be encouraged for the promotmu 
of the public welf.tre. They do not, as is. sometimes a . .c1aerted, rest 
upon'the absolute right of inventors nor seek to l'!lward them except 
so far 113 to romote the public ood. Wobswr1 with his usual force, 

'the canoa which his labor £as ions fl'om the tree of the forest. But 
· the natural Hense of justice woul<l bardl:l' accord to the wild m~ 
cbanic a· monopoly in any improvement which his experience or skill 
suggest;Pd; still 1688 would it prohibit any subsequent invento1: of tho 
same improvement from nsiug it. · . 

lt'raroly happens that any important invention is the work of one' 
person alone. The utility of such inv.:~ntions has generally been ob-

. vi oms for a long time ; many minds have sought for them i they. have 
been approached step l1y step until aome lncky person, iustl'lloted per­
haps by the mnltipliedfallnres of oth11rs1 hits upon the element e&Ben• 
tial to eucceaa. · · 

Some very lucrative inventions have been merely obvious applioa­
-tioil.B cf widely-known sei11ntifto diseoverie~~. For instance, about a 
third of a century ago Llebi had discovered and ohown bow bone-

acid. &me mannfaotnrers of attiflo.ial appl{ed thl.&. isoov­
-er t.o COJ?rolitea or fosail ~xeretions of extinct animals-va.lit beds of 

ters-pntent for thnt application of the process, and hel a. monopoly 
' . 
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of it for fourteen yeo.rs. This so-cn.lle1l invention reqllirell no invent· 
ive talent and very little meutal1a.bor. It WaH so easy rm II.J'pliiJatio~· 
of a well-ktiown diacovery that it might not nnw be held to be the­
subject of a. pat~nt. ,But nevertheless it illustrates fort•lbly the rule 
that tha exclusive right g~·antcd to pt\tentees does not depend upon 
their mel'ltH. He who takes the liiBt step to success, however eaay and· 
unim ortant it ma be, iB Blone l'awardild. He. who can prove prior--

qmre the ion's share of it to be given toot ere. Tliillseemiug in­
jnatice reanlta from the fact already stated, that patent J ws rest upon· 
the publici weUare rather tb&n upon tho absq~ntO righta r me1it.a of 
biventors. Priority of invention is alone rewarded to s · olato in· 
ventors to win success aud show the public the pathway it ~t the· 
earliest possible moment. · 

1 
The lnventor-.may, if he chooses, conceal his invention. ·~f he does. 

·others may dU1oover and patent it. nut the patent law sa~s to him, 
"Publish your invention give it to the world and for &Svt)nteen 
~ears fOU shall have the exclusive right to it.'' Without thi11 prom­
ll!e to mventors1 and the belief on their part that it would be kept,. 
ruii.ny valuable tn't'~ntions if made at all would have beeu concealed 
and lost to the world. Many arts known to. ancient t<nd medtreva~ 
manufl\Ctnrere were practiced in seoret, were h11nded down as heir· 
looms from fath9r to sou u»til t.hey were finally lost and ha.ve never· 
boon redie()',)vered. A few of those 11 lost arts" have fnrniMhed a. en b-

. joot for a. !nacir,ating leeture to one of the mo~t eloquent of American 
ora tore. Such: instances even now are by no ml)ans rare. I know the· 
inventor ot a vecyingenious machine which givea to him the virtual 
monO}loly· of a certain trade, who hM never procured a patent .for it . 

. but concMla it from the public. He prefers a monopoly baaed on 
secrecy alone to the exclusive right which the law grants in terms. 
but too often fails to protect. The public ruay thus forever be de­
privecl of his invention. Legislation host!le to patents will not only 
tend to prevent the makiug of inventions but to daprive'the public 
from deriving any benefit frqm such as are made.. . 

Thepatenteystern appeals not only to the inventor's love of &]lproba­
tion, liut.alao to that love of gain which underlies so much of human· 
enterpriSe and effort. I know it is eometimes!IBS\lrted that inventors 
need not the stimulus of pecuniary reward, but that they must exe­
cute the law of their being, which is to invent. 'fhey are likened to· 
roots, and we are lll!ked wit~ an air of tri'!lmph i~ mone~ could have 
mduced Homer to smg the 1nege of Troy or Milton to wr1to the Para-­
dtae J.<!St. :Bnt snob oomparlsonB and B!'gumenta are vain. The excel" . 
lenca o~ a poem depends mainly upon the force of the an thor's hnagina­
tion, but; the ru.akmg of inventionscalls into action other and radically· 
dift'()reut mental qualities. Nature yields her might;v talismans and. 

· he!U'(\ed secl'ets to no idle.drenmer. No brilliancy of 1magination can 
wrest them from her. The inventor's feet mu&t rest upon the solid 
earth. To conquer the ditllcultiea which confront him generally re· 
9.uires a thorough practical knowledgo of mechanical foroes and per~ 
tment seientifiofa.cts, and the power t•f cowbining them and rea~oning · 
logically from them. The means he usee, the ends he 86tlks, are all 
ma.tl)rial. The utility of his bvontion Is the sign a.nd the mensure of · 
his success. It must not only be u~~eful, but mo!Jt UliOful. Unless i~ 
furnishes the best and cheapest method of 'producing &arne .uaeful re-

, sult, it is unprofitable and t-herefore worthle38. Snell a struggle, with 
such me_!lnsand for such end!!, begets no scorn of wealth, but rather· 
a keener llllprcciu.tion of its power and its uses. · 

' 
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' Hence it :follows tbnt inventors nni>·er.<;:\ll;j eifuror llf1p1~· for p~t.unt£< 
'(lf Ulle tb~i,l' iltVIllltiOU8 t!~Cl'otly in ~he hu}u; o£ (~btv.i!nng_,l~Ct::!.liJj~r.l' 
pro:llt. ~\'1t.hout tlmt hope the gemns of m v•mtton wen]., w-nr,Uidl. 
Nearly all great inventions t•esnl~ inim t:hn tmxions, ~>lcepl(l<B t0ll of 
years and coBtlv exporimsnts whi!!h impoveri8h tlwi·('cl'<'<>tom. l!'•'W 
IDEm, if n.ny, wf..nl(l make such saorifico to ere~ to iuventiong if t11cy 
-conld l~vo in thorn no exoln~ivo rigitt. A fow !Jlitterlng p;·izcl! 11}-

• borion!!ly won by men like Watt n.nd Al'lvr:rlgh~.in Bnglnu.l, nnll 
Howe and McCormick in this countr.v, lure t.Lommnds oi iugcniuns 
mlllds iut.o eifort!l and <:l:X:petiments wWch ;1ro 1·aroly sccccll8ful, but 
wbo~e failure lights tho way to aucceil.~. · . 

Vv c must bear in mind, too, the fa<Jt tha.t the succa~s 'o:f. inventions 
:rmely ltt}lCnds upon invent~rs ~l(lntJ. Most of thtun ar<1 poor, and 
ff''l'l of t., cn1 could p1·oom-e tho fnufla ncr.<Jsilary to perfect their in· 
vention" ' nd introduce them into use except by a!!Bigning allhare in 
them wh"r complcwd, wbiolt wort.ld be imposeible without a llo.teut 
law. Nil one \VOUlcl advance mone;y tQ perfont tbtl iu;enttoil of 
v.nother in which there could be no right of property. Hen co it is 
that the greater;t inventions o! modern times n.ro duo to patent laws, 
and have been made in the :fow countries where anch l:tws exist. 

Hi.St.ory furnishes almost conutlellS iilustrations of the truth of what 
I have said. The I!Me of James Watt, tho inventor of. tlle steam-en-

. gine, ia a typ~cal one. That stupendous invention h&.a boan to mod.­
-em ctvllization what th11 genii were to the hero··of C>riental fable. 
Ye· the •11.0ts seiim to show conclusively that without t;he eucoo.roge­
ment and protection alfordetl by a patent law it would never have 
been atade and completed for use. At the very threshold ot Watt's 
esperl1nt>nts he had exhau.sted 1\11 his own meam;. Risiirst 118800in.teJ 
to whom he ll.l!Signea two-thirds of his invention, wee soon rednee<l 
to bankruptcy. .He than applled for tl&~iatance to Matt.hew Boulton, 
a manufacturer or great we~>lth and snrp1188in'g skill. Six years of 
his patent hml then expired. It had only eight more to rnn, and that 
time was tooahort to perfect tbeinvimtiou and get it into use so as to 
realize any profit from it. Pal'liament, upon petition, granted a new 
patent for twenty-four years, in which Boulton invtiatOO his wealth, 

,., energy, and business talent. Yet the strngglo for snccel!S waalong, 
arduous, and donbtfnl. Workmen had to be laboriously trained to 
make and run the engines. Doubt, ridicule, the fear of failtll'61 and 
the poasive forca of eonservatism·renuored it well-nigh imposaible to 
introduce the invention; and when ita utility had been demonstrated 

· infringers saized upon it aqd created· n. ruinous competition. The 
four and twenty years had nearly gone before it began to yield a i'e· 
turn for the toil, anxiety, and money wl1ich it had CO!It. 

Snob is usually the fate. of even t.he most ilncce88ful inventors. 
Without a patent law,· mr.y· without a patent law giving the right to 
frooly invcntiona1 we sboul<l ev-en now have baen without the 

and hunareds of other im.Portant discoveries which 
have ohan!'ed the fnee·of tlle world and giVen to ruodern civilization 
ita dist,inct.ivo feature!!. This ill as ausoaptible Gf proof as anY propo­
sition .not purel~· mntll~matjcal can be. Imagine, if you oau1 what 
our olvllizatiou i·ould no.w bo without those inventions, and 'tnen, if 
yon oan1legislu.te in 1\ spirit hostile to the sy11tem which created them. 
Th1:1 legislator who, in obedience to prejudice caU800. by temporary 
grievances, d\lstroya or cripples that system is likely to be classed 
with the caliph who burned the Alexan<lrian library with its accu-
mulated trcasn res of ages. . • 

It is sometimell urged by thEl oppor.ents of patent laws t!J~t muuy 
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eat and u~efnl in\·c,lt!Ollfl were mado bofore such laws exist.ed. 

telescopes, w~1tohe5, and t Je galvuuic circuit. But t ose were due 
either to sonw lnc"ky accident which revealed unsought mysteries of 
nature or to an ingenioro'lap}Jlicatlon of the simplest mechanical forces • 
. Few of these .aa they !ltood before patent laws lmd added to them 
cnnntlcse impro'l'"emeuts were the 11rodnct of long and intolli nt 

rude and-worked prc!IS6s of Fr.n!,lt or Gutt~bel\'g or l'ranklin no. 
more re~:~t~mb!ed the gigantic machines which & few hours pr!:1t. !!. 
million co_pies of o. metropolitan news.J.lapor tho. the acorn reserilbles 
tho giant oak. ·AU early mechanical 1\lver;.tionS.ha.ve been similarly 
improved, ll.nd those improvements nro nearly nl\ due to patent laws. 

· I wish here to refer to an argument or mther 1a piace of rhetoric 
. which is ofti!u nset.lagalnst patents .. Wa are told with greatempb.n­
·Bia tLat thay are oppressive mOllOJIO!iCSI which originated in roya.t 
favor, and which are hostile to the sp1rit of our free institutions. 
But1 sir, it seems t.o me that patent systems nre t-he outgrowth of that 
bola BIJirit of inquiry and nudaci<>M enterprise which chafe even in 
golden chains nnd we.r agajnBt despotism ic all ita forme. The genius 
of invention avoids the nation COIUIJOsed only of maaters and 11laves. 
Tho latter, whose lot is b<.peless, do not aapiro to invent; the former7 
lleapiaing labor, will not stoop to invent. 'l'be stupendous monu­
ments of ancient oivilization were reared by millions of toiling hands, 
little aided by any but the simplest mechanical powe~ .Gteat as 
they wei;e, they dwindle into ins1guitlcanee when compared wit,h the 
conntlesjl triumphs which our awn nation, young oa she is, lias won 
over nutnre. 

The. first patent law ever Jlll8S(l)d wn.s tl1e resnl t of a snccessfnl strug­
gle with arbitrnry power. U11 to the ye1\r 1624 t<he English sovereigns 
grahted monopolies to their favorites, not only hi new inventions, 
but in various kinds of trade and manufacturing, which had before 
been open to all the freemen of the realm. Against the latter odwus 
monopolies Parliament protel.lted IIQ vigoroUBly that, in 1597, Queen 
Elizabeth promised to "examine all patents and abide the touchstone 
of the law." This gracious answer r•roved evaalve, and. tht~evil iu­
cre~d tm her courtiers monopolized nearly all the trade and mann­
factures of the realm. Even the dealing in many of the tJecesearies 
t.f life was lmrdened by oppressive restrictions. In 1601 the indigna­
tion of Pal'lh\mep.t broke out ll"fresh. The long list of opp~ssive 
monopolies wo.s read to the wrathful Commons. 

"Nay," thundered one bold repro.sentative, "If no reined;r be found 
for these, bread will be there b~fore the next Parliament.' 

The IJAAnranoeor. Cecil, the prime minister, that all existing monop<>­
lies should be repealed, and no more granted, quelled the riSing storm. 
But under James I, who was ignorant of t.he spirit of the people and 
surrounded by worthlesa and b'l'eedy parasites, the evil was renewed. 
In 1621 the sll.me Parllement which degraded, Bacon from the chan-· 
cellorship for corruption impeached and exiled Mompesson for prao- ' 
tieing oxt.Qrtion under u. patent for licensing in us and ale-house$.. Its 
dissolution and theviudictive punishment of italeallers soon follow11d. 
Bnt the next Parliament, in 1624, pi!AAed the famous statUte which de­
clared the granting of monopolies in existing trade a.tid manufactures 
to be contrarytolo.w and the known liberties of the English people, bnt 
which enlarged the privileges of iuveutors by treating as a.right the 
exclusive nse of their iu ventiotis which they 1\o.d before received only 
from the grace of the monarch. · · 

• 
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Un!lor the theo1·y of tho En~liRh conotitution thnt J:nv \'P.(pzi:·etl Uh) 
-:-' nvmaroh to grant J_mtents to mv•mtoril who cornpli~cl with r.ht~ h;g,ll 

formalities. Wit.hm !lix an~ twenty ye:.trll ::>f~or· tlhl}:•nss~'gC1 Gf t,lJ.Rt 
act. a grea.t.rovolnti~u !!wept awn.v tho throne auu the Honso of Lords, 
sent tho .King to tho blook, nn!l era.sed from the table;; of Bnt.:;1iBh Jaw 
th~ last trace of. kingly or aoolooi~ticnl tyranny 1 hut tbo pnt~nt l11w 
.woked no hontility. 1.t bas survwed subeumtmUy •m"hlm,W>d the 
re.Jtorntion of the Stnarta, tho :rovolutio!l of 16&, am\ tlto perwei11l 

. nl'\iolutlou wLinh foL· nearly t'.'·o cen~u.ries bas been ~>ilontly tranefer-
ring the soeptet• from .the Kiug and Lonls to· the House of Commoue~ 
Under It and by it Gre~tt Drit~tin hn.~ been the workshop of tho worl<l. 
Her inventors have given to he~ machin~ry which i11 crtnivalellt to 
the labor of more thim four humlred millions of mon. With the ex-· 
perience of more than two centuries nod n hu.lf tho only change she 
propooos to make in her pl\tent law will bring it more closely to our 
own. . 

Nor, Mr. President, does the hintoryof the patent law· in this <'onn­
try furnish any ovidenco of the truth of the charge that it ~ ho~tile 
to freedom .. Undel: the pnnciple of the stntnte of.monopohes some 

. of the English colonies in America gr:!nted 11ntents to inventors. An 
intelligent gentlem~m of my uwn St.M.e bas refen'lld me to au act of 
tho general court of the colony of Ma~:~sacbnaetts Isu.y, passed in 164G, 
grantin~-W one of h!s ancestors, Jo~reph Jencks, the exclusive right 
of makiltg and sellint't his improved scythe for the term of fourtoou 
years. Tfiat I think Wl\8 the first patent granted to an in\'entor in 
Amerloa., The imprmremeut referred to changed the abort thick, 
straight Eogliah scythn into the longer, thinner, curved impie.,\eut 
with stiffened baqk no~r in use. . 

The great 11tatesmen of our revolutionary period imbed(led the germ 
of a patent law in our Federal Constitution. It empowers Congress 
"to promote the }lMgress of science JJld the useful arts. by socuriDR"t 
for limited times, to authors and inventors the exclusive right to their 
respootiye writinw.' or di.soov6J\~/: The first act in execution of this 
power was paB!Ied m 1790,.~·:\Vaa repealed and superseded by the 

· aot of 1793. The latter :~· wtiih slight m3difioath;n, remainlld in 
force till 1836, when the'T&w wll8 completely revised. Up to 1836 
'pater.I:IJ were nted here as in England, merely tipon application, 

. t&bllilh the Pn.tent Office, Ill charge of an officer mtrust.ed with the 
power and cha.rged with the duty of rejecting applications for want 
of value or !lriginlllity. Since 1B3U our patent syst.em has suifered no 

' great- change. 1 
· · , · 

Th~ Pa~tent Office is self-sustaining. The fees received by it have 
paid all its expenses .and have fnl'lli~hed n ilurplllM of more than a 
million and a half clollni·s to the Treasnry. That Hllrplus for the year 
1877 was more tham $100,000, and more tban $ti8,000 for the year encl• 
ing June 30, 1878, uotwithstauding the threat of hostile legislation, 
the har-J timus, and the loss ocou.siuncd by the partial destruction ·of 
the Patent Ollioe by ,tire, . . 

}'ranee tlmt pa':!Sed, a patent law in 1791, in the entbusiMm ·for 
natiomtl progreSA iutipir..,(l by her 1.rreat revolution. · It hat:~ outlived 
aU·the radical changes w hor government, and has contributed'mueh 
t{) her prosperity. In tl .~e th1'61\ countries and 1mder their patent 
la'Ws nearly all great lahor-ellvfn~ inventions have been ronde. · 

The exist.snce of a patent law m Eogl&n!l one hundred and sixty· 
sevt'n ye11rs before Frauce ha.U one wilf help n.ccobnt for the fact that 
the inventive triumphs of the forme!' fa11 s•trpa&~ th!ls13 of the latter 

• 
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country. B•tt. in two r1•~pocts we have hrul great advantagM ovor 
both Englaucl aml .!!~r:mllll: fir;;t in tho ehea.pncM of om· pa;t.eut sys~ 
te111, and, seoomlly, ir! the power of t•o,icotiug u.n application for want , 
of valne 1•r originality, which make!! a patont mpro valuable when 
grantc(l. In those countr-ies. very fo1v lv.boring-mon could procure tha 
:meant~ to g~t patontll, and that inability hm1 chilled and benumbed 
the invontivo faculties of their artiaa11~. Tue cheapne83 with which 

· a patent, oonl<l he procured here llM mll.lle us not only a nu.tion of 
inventortl but hail givon to nur workmen an eageruess for improye­
mont, a willinguc;;o to adop~ new methods_, aud a d_exterity hoth men• 
till and manual· which hu.e made them tho m~t el'floieut artia~~oo11 Of 
this or auy a e. To their ingenuity and Iiut.tcvle!!s skill wo ow~ onr 

:for the scct)ter of commercial and productive sQ.premacy,;, ithont 
that iugenuity aud skill whiclt ere due to ~nr pa~ont S,Yb't~hl. as much 
or more than to all other causes a sncceS!!ful. confi\ct wttlHll{l cheaper 
labo~ of other lands would be utterly hopeless. This is not my Vlew 
aloM, but that of the most intelligent American mauufactnrero, some 
of the tnost e!llinent o·f whom res1de in mv- owh St11.te and. who have .. . .... 
given me ninch valuable i.nformat.lon. . 

These views are confirmed by. the highest European authority; Mr. 
Ball;y, one of tlJC commiBElioners from the Republic of Switzerland to 
the mteruational exposition ifl. Philadelphia in 11:!76, and tbe largest 
msnufac·turor of boots and shoes in Europe, upon his return home 
addressed to Swiss manufactnrera a letter evincing much practical 
wisdom and the keenest intelligence. In it he wams his countrymen 
that unless they adopt o. patent syst,,.rn like ours, and thus enoourage 
new invantions, the United States will conquer them in industrial 
wnrfare. He say!! of us: .. 

Anotber fnotor which n!ds to favor tho education of the people Is tho excellent 
syetllm tJf I•nten111, by meanK of whloh nt a very mO<lernte expense a patent 1:; ob-: 
taine<l; not only the inventor is nroteote<l against infrinJ;:em•nt bnt th~ innntlon 
is rurule known, and tbs Amerlcnn-more than any ono else lovoo InVentions and adop!JJ 
them the 10omoot they are recognized as goo<l · · 

Many European st&tee have rui!IJ a parent system, but 118 tb~y aee In it first of 
all a eoume of l'tlvo.nue for the etnto, thooe of moderate fort\mc CAD h!U'dly obtain a 
patent. In Er.ropo the lnventor':mxlously hides bis secret from all eyes nntii be 
is in pcssesl;!octl of his patent. 1.'heAmeriennsdo not know thls nnoollinll8s, booauso 
there the Inventor alone oon take a patent, which he afterward bll8 the right to 
Mil H hs pleases. . -
, Every intelligent man h>lli thus befors him tho PllBBll:llUty ef fo$me. often by w-

, ver:v slight huprovemunt, anu tills keepa in Cl)3!9ele88 actiVity the iutellig13nt ]Jilrt 
of ihe population. I am aatiefl,od from my knowledge thn.t no paople haa made in 
60 short a time I!IJ many nseful!nventione 08 tbCY'Amerlcans; liind lf to-day ma­
chinery apparently do~-11 all the work, It nevertbeles~~ by no means reduces thG work­
man to a macblno. He uses it B8 a maohlile, it Is truo; but' be ie alwavs thinking 
ahout some lmprovetaent to introdnoo into it, and often bia thoughte 1ead to fine 
mventlons or useful Improvements. · 

Again he says, in referring to our shoo manufactures : . # • • 

. 

A mannfaotnrer oomplalnod to meoi the high wages he WQII obliged t'>·pay. He 
conltl not find wertru.w. at IC8A f,ban t.l a da_r, whlcii he l!Bid proven ted hlm from 
thlnktng of exporting: bnt I addod up from his books thew~"M which be psidfor 
piece-work. and I IIQW that the prioo per piece whloh I .pay for the article 18 · 
i\Jmoat double his, ant! nevertheleBll m,t men grnmble at ths work. workmen 
work also with Amerlonn ruacblnes. ·.1:hey have the same tools; but prod no· 
tlve <mpaclty is far lnforlor to that of the American operative. '!'he same observa. 
t!on bSB boon made to me by superlntenlleuts who have establl8hed Gemum shoe 
f~~.Ctor!os .after the American al·ste•n, wul who often cannot snCiltled wlt~ German 
workmen. · - · 

• 

. He BUnll! np by t'his remarkable amlempbatic declaration: . ·. 
We hnve ~ut one thin~ to do if we will nvol<l tho entire deOMionoo of our Indus· 

try, wul thnt is to lmlt.tt" tho Americans, . 
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'!'he repfirt of !;l;e .Br:itiw.>tiinmnis~ioncrs t<> Pnl'lin.riwnt on Ow s:w'c' 
-cxpo~ition hll .. .,-·a simil;:i· tmw. On png•J l~l;) of tb"t n·J:ort, tHHlor the 
htllHl of "t~:J!.til_eB/' is tlHl following: · 0 ·.' 

• 

" 

. ' 

A~ regrmle extent of inventl<>n a.ntt it>geuulty tho Unlte<l StP.t,(>il wM fo1' t.h<O:vl 
.()£ othe1· l>::%"tion~. "' "" * Tho extr~rdint!t'Y o:.:tout ol inW.)!Hdty nnd ir.r.\""eiJt\qn 
exbtlog ill tho United St.ates.and manlfeate,l thronghuut tire ":rhihitiuul atti;i'mtQ:l 
tu H,o w•tun•l apt!tu<lo of tho pPople, fostered lliH1 t•thnnL~t.cd by nu !>drulmb:c !J>It·. ·' 
.ent lnw a:Hl 6YH~lll, and to thu a~'lU'~t~tion ul htt"tnt!uus by the })t.·.oplo g~uerNli~~: 

.. 
, Sir \Villi am Thompson, vreslilent of the n:w.thmw::.ticar :;ml ph~·sb1l 
seution of the British Assooin~;!ou, said to his usaoob.tcs und couut.n·--
men in Se!Jtem ber, 1876: · -
lf :Ent•ope doeu not o.meon its pat.,ut Ia we (Enr.rlnntl in th<' opposite <lh'llctir.n to· 

tl>rii; prot•oscd iu tho i>llls bl\f01~ thu la.st two '""''1ous of l'!n!lluncut) 4uwrka will 
. spcooily booomo tbe nur&ery of w.efnfi;r;<>HtlonH for t-ho ,-,·orltl. · 

6u,oh1 :Mr. President, is the t~atimony, of om: inilllj!trinl foes, and it 
.can IJe umltir•lie1i im\efiniwly. They soe in our patent system 't:bo 
magical weapon which in:;ur~ our victory anu their owusul.ljugatiou. 
They earnestly appenl to thmr respective countrymeU:tp &dopt it. to 
_prevent the scepter o.f mnuufactnriog anpremMY frl:lm passing over 
the ocean into the han<la uf the great Republic oi the west. - · 

Sir, these deolamtion!l of our own umutlfacturore sud admissions of 
their foreign ri val!i are support-ed hy the llt_atistlcs of our industrial 
aud inv(mtivo growth. Let \18 compare tho iucreaw of our pateut 
.syatem with our swift advance in prqductivo groatuos:;. . 

During the first ieu years of our patent aysr.em, :!'rom 1790 to 1801, 
only about 150 pawBta_were granW<J in each yoar, nn<l up to the llM· 
.sage of tlie uct of 183o·only lO,O'.lO bud lioon gi'<Ulted in all. Since that 
t!ruo morothau 2~,000 have boo!! is.-.med, uotwi~h!ltsndiu~ the rejec­
tiOn of :!rom 35 to W per cont .. of all tho8c apphoa ior. 'r!l!) preaf;W.t~ 
·annual issue i.e :~hout 1:),000, while tho,t of Qr(Mt Britain, under a.· sys­
t-tlm requiring no rejeetions, is only to bout 4,UOO. 1'his increase in our 
pat~nt t!ysteru Will' m011t remarkable at two period&. 'fhe first was 
.about t!J.e year 11:!54. '!'he average a6nual i&ue for four years previous· 
to that year wllt!Qll}y 961, while for the six. years following it.w:t.ll2,931. 
The second peri6f~ .. was from 1860 to 1870 when the iSI!ue increased 
from about tb1·ee t'honsaud to about seven thousand annually. The 
.ceusll& w ules tJhow a correspoudiug in our manufacturad 
products. 'fhey rose from $l,OOU,OOO,OOO in 1850 to &1.1:!00,000,000 in 
lbllOi and to,$4,WO,OIXI,OOO iu 1870. 'fhe gmwt.h of manufactntes, wo, 

• 

• . , 
' . 

in dttfereut t!OOtions o( o.1r country has uniformly been attended by 
an increase of patenta taken out in thoee localities. For along time 
New Epgland wok out more than any othor si:r:: States excluding New 
York. New York has Jon)! stood firt~t,nnd PeWlsylv:mia now stands 
next. ·But in 1870 the six great Western agrioultural States, Ohio, 
.lndi~na, Illinois, Iowa, Wisoousin, and Missouri took out rriOre patents 
than all New England 2,915 against 2,757. lu1877 Ohio,IJ).diana,and 
llliuois receh·ed :.!,579 patents agilinst 2,479 received by New England. 
.!!'or tho ten months ending November 1, 187~, Ohio, !uqiana, ~nd Illi.­
.noia received 1,001 patents, while New England received only 1,958. 
'l'exaa, Geor~ia, and Te~uesaee daring.tho.~e t.en months received ~8 ,, 
.against fh7 lBSued to Maine, New Ham}lsb.ire1 and Vermont with their . 
varied manufacturetl. 'l'he number gmnteu to the Southern States · 
rapidly increased liVith thu growth of thllir manufacturing industria:>. 

We have been accustomed to regard ours ll8 almost e:s:clnsi vely an 
agricultural n~t.ion, and a. certain school of American statesmen have 
-contended th~~ we uhould confine oumelve~~ to the raising of raw ma­
.t-urial!l and 1'iiiy uvon &iJtl l!l!.tlap lallor o£ otlter lruul:~ fur mauufactm·eu 
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goods. 'l'bis thoory crops out, if I am not mistukeu, in some legi.:~la· 
don now pemliug. It iM donbtless true that we are now u.hle to llOU· 
tro' the agricultural markets of t.he worM, But wo are able t.D do so 
only by the aid of pMent«l machinery oreated ~ltd oonatantly im­
proved by the infinence of our pateut syshmt. Were it not for this 
advRntogo the cheaper labor of Rnsijia would give to )Jer 1m eany vic-
tory over our western prairies. " 

Yet it Is no IcsM true that we are rapi<lly becoming a great manu­
facturing' nation. Even ill 1870 our mannfar-tnred product!! aur­
IJIUISCd in value those of our agriculture, the former amounting to 
$4,2:12,325,000, the latter to $i!,447,lJ:Jri,OOO. he wngtltNlf farm labor­
era, inclurling l>onrd, then amounted to $:-IW, S6,285, wl1ile ~be wages 
of mmmfactm'ing operati \'il!l nmountell to. 75,564,34:t . Between 
1850 nntl H!70 our population inoreMed only 1• ou..t 65 per cent., while 
the product of our m:mn!ncturing industries i ol'ei\!SI\d nearly 32:lper 
cent.. In 1870 thO agricttHural hlllnstry of th~aeven !,"l'ea.t agri'lult­
ural.States o'f th~ West, Ohio, Indiana.,. flllnois,IMiasonri, Iowa., Wiso 
cousin, and MinneRota, produced $361,000,000, while their manufaot-
ureB produced $<J37,000,000. . · · 

Our commeroinl statist.ics tell the same story. l"or the ten y~ 
eudiug in 1830 our average annual export of the product of onr man­
ufacturing industry amonntetl only to $6,550,000 out of a total export 
of $53,:~:n 241, while for the ten years ending in 1850 tbey were 
$15,7W,OOtl ont of a total of $Ui!,OOO,OQO. But .In 1877 the exports 
due to our manufacturing industry were $15i!,OOO,OQO out of a. total 
of $6::1'2,000,000, a.ud in 11:!78 t.be proportion was yet great.er. 

The same Etatistios 11bow that our ituporta of manufactured goods 
nro steadily diminishing. Between 1875 and 1878 they fell much 
more than $100,0001000. 

I do not include m those ostimat~ breadstuffs nor drossed lumber 
among manufactured art.iclea, though neither ooold.be exported with­
out the aid of many patented inve11tiont1. 

Look for a. momont at the statistics of the commerce of England 
and France, our chief maorifact.uring rivals. The amouut of articles 
other than raw mateJ"ials and foocl imported into Englrmd advanced 
from $269,147,000 iu 1875 to $2>34,710,000 in 1877, .while her exports of 
such articles fell from $'.153,1777000 iu 1875 to $296,:194,000 in 1877. 

The imports of !Inch articles into France increased from $316 613,000 
in 1875 to $349!8'J9,000 in 1877, 'while during the same period her ex-
porta of tht>m fell from $362,489,000 to 83'~,954,000. o 

Thus we see that England import.ed $15,563,000 more and exported 
$59,7f>3,000 less in 1~77 than she did in 1875, making a difference 
againeil her of $75 341l,OOO. · \ · · 

Franoe imported $3:~.~~.000 more and exported tU,53.'i,OOO le1111 in 
1tl77 than in 1875, a difference of $74,761,000 aguinst her manufact-
uring indD8tries. · . 

During the same period that our p,'rea.t rivals in manufacturing lost 
more than $150,000,000 we gained ml'1re t-han $120,000,000. · The next 
census will show, I believe, yet more Mtonishing progress on our part. 

The excfli!S of onr imports over our exports iu1876 Wll8 $19,500,000. 
But iu 1876 our exports exceeded our imports $79,643.81; in 1877{ 
Sl51,152,094, and In 187t!1 $257,814,234. !t the end of the · fisca 
year the halan:~e of t.Tad.e in our fa:vor nmst be yet 

Theoo figures tell eloquently the great story of our p~greas. 
Fresh f1·om studying tliem Gladstone recently doolared that we alene 
" con ld anll probably would at. a coming time wrest from England, her 
commercial primacy." . 
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Now, sir, iet ~e aBk the Senn.te to conr;itl<lr llo~:t much of our mM· 
veloua pros,mJ58; l;low mauy of our !.'igant.io t1 i!nopl;~ ovor nut-me, how 
great f\, 11bare of i:~o woudedul dovolnvment ol' our aln:ost liruil.let'<l 
J:(•&onr008 is due to. loll~:~ a.id of in \'entions wlmse v•.Jrv e::::i~;;l;enre onru(' 

• • 
fcom patent lnws. Wtthout p::.tenteu inventions our ,·a6t m·ops coul!l 
neither·heplan~d, nor·raiood, uorg~>tllllrc-t~1 uor ru:u·kotcd. O!lr min· 
eml treuaurea wchld sle'lp sfcore iu t.heh· beds ttf ctdnm:wr-ine ro·ok; our 
-petroleu:m instead of illuminating the civilizs(l world wo,tlcll'f'nw.in 
bidden in it~ suhthrl'ltnean caverns; our vast and inliuitoly varied 
mannfaetnring ind!}.l!tdes canld never have exiRted. . 

Bnt, air, we are toltl that the incrcaee of lal1or-snving mtocbinerr hn9 
induced overproduction and dop1ived our workmon of l~1uor. Yet. it 
is an un!leniablo fact that in countrie>.l whot-e,b.bor i11 (ioUtJ by mt~chiu· 
ery its wages nremltch bighe.r ·than iu thoee countries where it is not. 
We are pro-eminently a. machinery-using nation, but nowhere else does 
labor command so ·high a. price. Mr. FJ-dw:~.rd Dnbiell, &ll eroi'£1eut 
Swiss manufacturer, upon his return home £1om the PhilndeliJhia 
exposition of 1876, publishml ::t pamphlet upon our mmmfactures, in 
which be says : 

' •' . 
At t)lfs rztotherola no reason wllv all ourintlutrt,riOK ,;hould not !Jo ovo!Whllh•le<l1 0110 aft\_lr another by tb011e of Amei-JQ&; am! ;yet. when wo Wlk what wngc;.• at'' J>8hl 

tho worJ<meu In the mttor country w·e leaTn w1tb nurpl'iso thM tboy nre tln-et~ timua 
M mucll,aa those wbiob onr workiuon, both artl><all~ aud fnxm-handa, reoei ve • 

.. Froni .. this tt would appear tbat umler a. good patent system, such 
as.ounds acknowledged to be, wm·kmen receive higher wages than 
they do where no such system or a less popular oue exists. 

The reason is obvious. Manufacturing cannot now be prosecuted 
t(l any extent without machinery. Those who deplore this cannot 
deny it, That oountry which has the best machinery oan mannfact­
n~ moat cheaply, and cau,.therefore, undei'I!Oll and ruin competitors, 
other things being equal; cont~equently it can aft'nrd ·to pay high 
wage!! to its operatives. A patent system 1ike Ol\rs -encourages nnd 
crent.es numerons labor-saving improvements in machinery which are 
slow to go into countries where a lMS popular syst~m or none exists. 
Onr manufacturers, therefore, keep alwa.ys a few years in advance of 
their :foreip;n rivals in the use of such impl'OII'ements. It ia not gen­
erally known how constantly and ropitlly nuwhinery is improved in 
this country by inventions which individually appenr insignificant, 
but which a~gregated produce greatresnlte. The efficienoy of cotton­
mannfuotnnng machinery has thus beeu &o much inore1111ed that no 
manufacturer could now afford to aooept as a gift and n80 the be-t 
machinery of fifteen years a •o. The same thing is true of many 

workmen who ~ stim ated to it by the cheapness with whillh pat­
t.ut.: -be secured here,. and who, under the laws of Eo~laud aud 
]<'ranee, would be unable to secure patents or to derive sufficient pro lit 
from them to warmnt the outlt~y neo61!88ry to obtain theml.boaideij, 
the encouragement which. tmr patent system gives to workmen aud 
their familiarity ·with inventions vastly incre&!l6 their efficiency. 

If, then, that system is crippled or destroyed our manufacturers 
most still use machinery. Bnt improvements in it will cease to be 
made, or if made they will be kept secret. The result will ineYita­
bly be that countries having patent laws will soon gain over us the 
advantages we now have over them. Our manufMtnrers will be 
oompelltld to reduce the wag~ of their operatives to compete with 
foreigners even in our own markets, and to abandon the hope of find­
ing markets abroad. Our agricultural machinery will cease to be 
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fmprovfld; it will in R. few year& b6 adopt~d by other countries, and 
the western farmer will be compelled to contend with. the cheap labor 
o:f Russi~ wielding our meuhauioai wellpons. No more fatal, J>eaoo­
f.ul blow could be aimed at om· uaticnal greatness. 

1 firmly believe, Mr. P1'1ll:lideut, that our lahcr-saving invautions clo 
not permanently dep\'i ve our workmen of labor. Were they not made 
our maunfaotul'ers would bo ruined by foreign oorupetitiou and their 
operatives driven to the ra-hdug·of raw matoriala1 and thus kept in a 
state·l)f igrominions. and 'b~~.<Uy paid vassalage to foreign countries, 
where alone they C1ould find ma.rket:B. But labor-saving mach 'nes not 
only cheapen the product and thereby iuore~ consumption, bot fur· 
ni8h new mo.rketa abroad and tbt1s immense I~· enhu.nr,e the amount of 
work to be done. The opemtives whose- lab\lr bas boon temporarily 
supel't!eded by ruu.oiJiuery are thus soon empfoyetl in l'Uuning and in 
making such machinery. . \ 

Why, air, when we look around us we 1;00 th'e mechanical im1uatry 
. <1~- thi:: conn try almost wholly employed in making aml using the . . 

· . ·. · · in;entions Which have been made within the lll!!t half century. 
It is sometimes urged that if onr pahmt syl!_tem were abolished we 

should get the inventions of other nations free of cost. But, sir, we 
should tben get them too late, if at all. 'fhey would first go into use 

· abroad, and thus w.& sb,ould always be at a- disadvantage. Otlulr 
nations hn~e tried tlllit exp11riment and have ropeu!oo of it. Bjt<marck 
advocated 1t less than a dozen years ago, bnt Pruss1a hasJt~y a pat­
ent 1nw baaed upon our· own. Switzerland and CJJ;eaiia believed in 
it till recently, but to-day confess their error aw.Yfiave elther·followed 
or a-ro about to follow our own example •. -Tliey have found that with­
out the J>roteotion of a·patent l~w-.thelr people will .. either not invent 
at all or keep thair inventi91lif8ecret or cn.rry them to countries where 
they can have such protection. They have found their own manu­
facturers unwillin~ to adoP.t foreign inventions without protection 
against rivals who mcur nfllther the expense of the trial nor the risk 

, of failure. · . 
Had the secreta of nature and the potentiality of mechl\nical forces 

been inlly discovered and revealed 1t might be expedient to abolish 
all a tent systems. But such is "by no means the case. As the ever-

to discovery and conquest. T e mystenes and powers of nature 
limitless like the universe and countless like the stars which sweep 
through it in 11ndless procession. We a-re a:Jsnred·that'the lightning 
whlch but lately was ta-med into carrying our messages will soon be 
compelled to light oln' dwelling$, and it is hinted that it may 1100n be 
harnessed to the ypke in the place of steam. Eager ·minds are dream­
ing of the stupendous problem of decomposinl? water into its inftam­
mable elements, and thns making it supply hght, her.t, and motive 
power to the world. Never before was the genius of invention so 
eager, so well equipped, or so powerful; never before had it so fair n. 
prospect for winnmg startling and magnificent triumphs. It has 
ample room for effort in the further development of old and long-need 
discoveries. Take the steam-engine for example, the swart· genio 
whom our civilization has converted into its most useful servant: its 
powers, gi{:antic as they a-re, are as yet mainly undeveloped, In the 
Cornish mmes in the fifteenth year of the present century ari ~ngine 
could lift only twenty million pounds of water one foot for a bushel 
of coal. Five and thirty years aft6l', in ltl50, its powers had been 
develope<l threefold. ·. 

Since ltl50 improvements hav() constantly been·made, yet even now 
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roliaulc ootim!l.t-es sh()W that the n"st engiue wast.f:s nille-tenths of tha 
power oontaineil in the fuel which it on rna. Wb.11t a :vast tiold for 
nweni,ion ill aJI'ordefl by this single maohi.ue. A rounnpoly .of on1.1· 

. u.inth of tba.t wooted energy wonlil gl1'e to MY individual wel.\lth be-
yond the willleat dreams of a.varioo and to any n:J.t.ion supr&mao:,r 
gmator thtm any ever won by oow1uest. No U•<ling inventor need 
sigh fo1· new worlds to oonqner. Thero is a 1-eal:n lli,foro him widtH?, 
rio her, snd mor1.1 magnificent than that over '•'"'bioh Hew tb~ eaglea of 
Macl)don or Rome. His conquests once ronde wi!l be more enuurlng, 
more·ci.vilizing, more beneficent thannny ever won in t.be pomp null 
glitt.or oi war or by the subtlest schmucs of coltl dipl.um:tcy. Eng· 
land WIW given greater powor by tho inventer of the st.enm-engine 
than by all. her warriors from Carsc.tacllfl to Gtlneru.l Uobe.rta. 

Let me remind the Senate, too, that even during the lifo of a patent, 
when in tfmxu3 tho inventor hM the exclusiYe right to it.~ use, the 
public boo ne&rly all the benefit of it. Statietics uonclnaivoly show 
that tbe.inventor or his representatives rarely ii ever obtain as roy­
alty or otherwise more than one-teuth of the '\':l.lue {If any invention 
during that periOd, and general)~· mueh less. 'fhe 1-est goes to the 
:people in the cheapening Qf manufoctured commodltics. Some stl'ik­
mg illustratiom; of this fact haNe been !!hown your comm.ittee in the 
hearings upon this ~ill. 

The Sene.tor from Minneaot& oft",lred·& resolution the o~her lla.r in· 
struetiu~ your committee to inquire into the oxpedierrcy of eubst1t.ut-
ing ior tne patent laws the By&tem of to invent:>re, by act of 
Congress or otherwise, svecific Upl>n the valu\l of tho 
inv~mtion aud the laboiand skill required to perfect it. 

To this nud all similar propositions-there are objootions which to 
me ~...,m insurmountable. Jn the first pls.ee, such a plsn is unconsti­
tutional.· Congress has no power over the subJect e:s.oopt "to'promote 
the progo.'ellll of soienoo alln nReful art8 by aoonring for limited times 
to authors and inventom the exclusive· right to their re11peotive writ· 
ings and discoveries." -

How nmler this provision can Congl'el!ll seonre or gt·ant to inventors 
anything but the exclusive right to their inventions f If Congress 
chooses t.o exeon~the power, it can do so.only in the manner the Con­
stitution plesciiibes. The grant of a peoi111iary reward, or of a quali.fied 
right, ;:;r of .. ar.,vtblng more or I than an exclusive rlgbt for a lim· 
ited time, lleems to me unauthorized. Under snob a system of rswards, 
when should the be granted! If before the invention went into 

ch · 1 the interest of the inventor that his invention would seldom if 
ever get int-o use. The British Parliament onoe att0mpted to grant 
suoh rewards, and the greatest one fell to the inventor of a pretended 
dyspepsia cure which wae never afterward hea.rd of. · 

I Bho.re to some extent the feeling hy the Sena~r from 
Michi~n as to the trivial cb.arf.Cter mauy \)atented inventions, 
but t!imk it dan~l'rOU!l to a11ply the remedy for lt which he suggests. 
The plain truth 1s that no Commissioner should exercise a power of 
rejeetion so undefined and· eo liable to abnse. I oannot forget that 
the steambOat, the locomotive, the eleotrio .telegraph, nay, even the 
steam-engine itself, were in their infancy the. objects of much ridi­
cule, and that many very worthy and l~ned. men would bavt~ refused 
them the lett~rs-pat~nt without which they never could haV'e :been 
perfected. · 

Only a few years ago the learned. Senator might have ridiculed tee 
machinery for hatching fishes' eggs more keenly than he now does. 
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that :for hatching the eggot of fowls, yet the formor discovery is now 
uni-ven~ally 1'61Jognized as of immense importance. Newcomen'e en­
gine was long regardc<l M a scientific toy, yet i.t wns thegei'UI of W stta's. 
I am didosad to look with Rome patience upon iu'i'"entions relat.ing to 
toys an articlt>B of dre!!ll wheu I remember how much they have 
contributed to the wee.ltb of Germr.ny, Switzerlat:.d. and .France. I 
console myself with tho thought that the science of chemistry owes 

. its origin to the foolish BOareb of alohemists for: the philoeopher's 
stone snd the elixir of life and that even .the manofootnre of patent 
h~op-ekirt.a, which we all <ioubtle86 consid r a frivoloU!I nuisance, led 
to valuable lliiJcoveries in the nature of stee . Trivial inventions pay\ 
to the Government more than they cost H, ,\lld do little, if nny, hsrm. 
1f they aro w<irtbleM, the eleventh l!eCtion of\tbis bill will soon sweep 
them out of exist.ence. · 

I now ask the attention of the Senate to th seV'eralsectious of the 
bill. . \ 

'l.ihe first section of the bill cstablisbas the periotl of limitation in . 
patent causes at fotll' yoars. · · · 

There is now no statute of limitations applicable to patent causes, 
uulees it be tM uct of July 8, 1870, which creates no bar from lapse 

.·. ~f time till six yearA after the expiration 15f t.he patent, and which 
was omitted from the Revised Statutes. The present state of the law 
.-ncourage'i, patentees to sl~p npm. their rights for m~tny year:: till 
their inventions have gone into general use and become interwoven 
with largo business interests, and then to extort large sums from in­
nocent infringers. This section will pre~·ent such a practice and yet 
give tlle patentee time enough to carry one test case to .indgment in 
the circuit court, at least, before t>mbarking in e:rt.enslve 1itigation to 
p1·eserve his rights. It also provides that while one suit is being 
proMecuted in good faith and with reasonable diligence, proceedings 
lll other pending cuset!lnvolving the same issues may be staid by any 
court in which they may be pending. The amendment of the Sena­
tor from Illinois, adopted in the Committee of the Whole, seems to me 
to be unnecessary and inoperative, and I shall usk a vote upon it in 
the l;!en&te. The cases for which 1t provides seem to me to be pro-
vided for in the bill. · 

The second section of the bill relates t.o damages and profits in snits 
for infringement and evokes more conflict of opinion than any other. · · 
Under the existing law (Revia11ci Statutes, section :4919) a patentee 
may r.ecover against an infringer in a suit at law "actual damages," 
and tbeee are "to compensate. him for the injury sustained bv the 
unlawful violatic-n of the exelollive right secured to him bf the pat­
ent," (Birdsall vs. Cooledge, 93 U.S., 6!1.) Of this rnle there 1s no com­
plaint and the bill does not change it. Tho bill makes this rule as 
to the measure of damalfell applicable to suits in equity as well as to 
snits nt law and anthortzes the court to apply it. · Damages, technic­
ally so called, are not recoverable in snits in equity except by force of 
some statute. Bot courts of equity have jnnsdiction of trusts and 
have allowed the yatentee to treat the infrln~r as his trustee hold­
ing his invention m trust. Upon thiil theory of a trust· the infringer 
is held liable in equity t.o account to the patentee for all the profits 
derived from his unlawful use of the invent.ion. In deciding wha~ 
were profits for which the infringer must account the conrl:.li have 
adopted roles which sometimes work grievous injustice upon inno. 
cent infringers, which are not necessary for the protection of the pat­
entee; and which often can be administered only with extreme ditD-

. culty. ·· . 
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. In tho n•cout O!Weof l\lQwry 1:a, WJtitnuy (14 Wali.,S;H) it WaH held 
th11t the" 11rotits 11 consisted in the ga.iu in advantng,, or in economy 
between the Q}d met.hod or· machine open to the d.,fendftnt. nnd tile 
new and improved mn.chi!le i.nvented by tho pateutno. ThiH dd1ni- · 
tion wrongltt no great injuatice in "lmt onse, hocauae tho dul'cutlnnt 
had moi.ie actual profit$ from the infringement:. , ·~· 

But nfterwl\rd, in the oMe of .Mevs 1111, Conover, (11 PtLt. Off'. Ga;.;., 
1111.) whero theinfriogeman~ had cheapened the mmm:fa.ctmou, though 
it t'eBulted in a losa, the Supromc Court held th~ defendant liabl\l for 
the amount he had s1wed by tJie infringement, thol.lgh the ~ttiole 
mn<le by the pawnted m~Whine coohlnot be wld for wuat it \lOSt. 

In similar oat!es the f)ame rule has sinoo bee:u lnid down l>y other 
con'rta .. Tbis rule compels an infringer who mpy be innocent of in­
tentiunal wrong to account as tmstee for imagmary prnlita which he 
never realized and which he could not pGSsibly have :rea.Hzod. · 

This rnle erron!Jonsly ll.SBUtues that the "pro'tlts" from the use uf a 
pate)ltod invention equal the savin~ it elfeots in the coat of production. 
Prat:tic1illy such ls never the cMe. rhe use of a patented 1auor-saving 
invention lei!llens the cost of the product, bnt at. once <liminishes its 
selling r.nce, 110 that i;he consumer, antl not the manuf~Wturer, ~ets 
the lions share of the a(} vantage. The experience of numy yeara h11t1 
shown thut at lea.!lt 90 per cent. of. such saving in the co!lt o:f mauu­
fa{ltm:e goes to the consumer. Thit~ rnle, therefore, compels 11.n inno­
cent infringeri through a leqal tlct.ion, to Mconut for profits at least 
nine times as arl{e a.a his ac.nal praflt.s could possiMy have been. 

This rule has led to decrees giving o.lmost fabulous sums for the use 
of worthloBB inv1mtions and baa Wt'Ongbt great injnstioo. The Su­
preme Court signified, in the cl.\lle of Packet Company va. Siokllltl,.{l9 
Wall .. 611,) its strong dissa.t.isfaetion with the operation of the rule, · 
but sultaeqoeut C&I!ElS have shown that it cannot hreak ·~we.yi'rom the · 
precedent,; it has· mooe. Le~islation alone can do away with. the 
rule, :a.ud the second aection does it. 

Courts,of equity h11.ve also fuund it extremely difficult, if not abso­
lutely itullOSSible, to arrive b;; :m:r ~;>roooss of accounting at the profits 
derivm1 from a pnt~nt.ed invention which is merely used in catTying 
on any bnsinees. For instance, how can any one <letermine the protit.s · 
clerived by a farmer from the US( of a pat~ntecl corn-planterf His 
prutits depend upon Jtis crop, and that depend!! upou the fert.ility of 
hit! boil, his skill, his care, l;he weather, the use of :perhaps a score of 
other patented inventions an~ a score of accidents. It will not do to 
charge him with savings as profits because the general nso of the corn­
planter has so oheapenell the '{lroduct t.bat.he would not have uudet­
t.aken to pl1mt com without tt, and. snch B&vings might. somet·imes 
exceed the market value of the crop. It is al!soluteir impossible to 

. aHcet·tain his uctnal proJJt.efrom the 1180 of that inventiOn. The same 
is true of every elise where a pa.tent.ed lnvenj;iou. is merely used, in a 
ltusineBB. It i3 especially true where the invimtion ellects..no pecun­
iary saving, but only }lroduces increa~~~:d comfort or safety, 1.\11 in the 

· Cl.\lle of a ventilator, tailrooo-brake, or au elect#cal fire-alarm. Now, 
thia section sa1s that In all such cases the courts shall not attempt t-o 
do what it is tmpoBBible for them to do and what they are bound to 
do pnly by a fictiOn of law. . · . . 

It does away with the rule which requires' the defendant to account 
for savings as profits, orforimliginaryprofit.s wher11 he basm~Mle none, 
or to account fc>r profits where it is impoBIIible to determine what share 
of them is llne to the nse of the patented invention. In all such ci.VIetl 
the court.a must decide what sum the iufringar must pay aa a license 
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:fee fflr t.bo actn11.l lHIO be hn.s WOOO of t.JtO invention; in Mt•ivin~ at 
that amount. tlies aro hound to aoiilliaer the utility aud advantage of 
the invention (iuclmling, of conl'BC, any saving it ma;v have made in 
tb0 ci.lst of pro!luct.iov,) and all the m&terial cirl1nmstanceB of the 
Tllis Hectlon thns secures to the inventor in all sn'!l! r11m~s full and ade­
(JUatc comtleneatiGn for any injury he tuay have sntlered fr.>m the un­
authorized uso of hill invent.ion. It leaves t,o him urtirupaired ·the 
sovereign remedy of an lnjnnotlon. It protects ull his rightil so fully 
and comph~t.cly tltat he bas no just ground of comp]aint. . 

Whet·o tho defendant lias made 1.\ll actu~l pro6t from makmg for 
snlo Qr selling the thing pate!lt.ed, or t.he pl'p(lnct of it, there is much 
less difficulty in a.ecertaiufng the profits, akd in snch C381l8 tho bill 
leaves to the patentee the right to demand \J.n account. It enlnrgell 
his remedy by provlditJg for the nppoiutme t of an auditor w talre 

of a reasonable license fee, it allows the ~ aintiif -to tecover the 
(·tifi'orence. . ' · ' 

This ser}tion repeals the allowance of t.reble damn~s br.~:!lnthorizes 
. tho court where the suit or defense i'! vexatious and malicious, ol· the 
infringement willful1 to 1\llow agahist the d11feated party n just and 
reaaouA.ble anm as conusel feee and expenses of Hnit. The amendment 
offered by the Senator from Alabama allows the court in snob Cl\lles 
to allow BJlCh just and reasonable sum, not only against the 1lefeated 
but against the successful party. I am heartily in favor of .that 
amendment. It will prevent the unnecessary multiplication of snits 
and accumulation of cost against innocent infringel'fil, and will furnish 
to the wor-thy constituents of my friend the Senator :from .Minn<'.sotn. 
protection against the opprOSillve and veJtatious--litigation they fear. 

I am oppoSed to the amendment offered by the Senator from I:"\.­
nois t.o this oootion. It allows an oocount to be taken of aavings as 
profits .when they are never justly such; it authorizes an account for 
merely imaginary profit!!, and au account for profits when no human 
ingenuity can tell what they are. It authorizes the court taking an 
ac:Jonnt of these so-called profits, which is o1,1e of the. most expensive 
and troubleaome proceedings known to the law, to allow the plaintiff 
just what sum it may deem reasonable. It really leavea the question 
of dainages in all oases to the discretion of the court, and allows,_the 
court to consider as evidence facts which should have no weight in 
the c8!16. I am opposed to introsting any oourt with 1111oh V8.8t and 
undefined powers, however v.nru and learned it nmy be. 

The third seotlon of. the btU gives the circuit courts power to allow 
ap eals to determine the questions of validity and infriniJilm~nt 

which will be if its decision is revers · • I see no o~lection t-o 
the amendment to this section offered by the Senator from l'liinoia. 

The fourth sootion enables the circuit courts, subjeot to the dire~­
tion of the Supreme Court, to exercise control over the partie11 by 
injunction pending an appeal. · · · ' · 

'The fifth section supersedes section 4916 of the Revised Statutes, 
and relates to reiooaes. It changes tl?-e existing law in ~ever&!. re-
spects. . . 

First. Upon an application for the reissue of a patent it allows noevl~ 
t1ence of what the mtentiou is except such as is affilrded by the papem 
fil!ld in tbe office before the original patent illllned, whereas·the pres­
ant lo.w allows evidence beyond the record by ex parte aftitla'vltl!. 

8econ<Uy. It dr.es not allow the model t.o be resorted to- at all as 
evidence for the reissue. 
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~rblnUy. It makea it the dnty of the i!om·t tiJ im{nl.r.e in suita \In a 
l'ciMned !latent whether it ill for :my~hi!tf;: e~~copt t.u} &~lll'~ inveutiou 
shown, ccnt&ined, or eub~;taz:n;i<}lly indioat.,ltl in tbe ~.<pc:uill.cP.ti\m l•r 
ur.a.wings of: the original applicat.iN:. !ill(\ its nmendmouts, tom\ wl1~clt·, 
the plttent~e Wlmhl hnve lH>on entitled to 1nciudo as a ll!lrt of his ir!· 
Yctttion in the patent originally ~11ntod. · 

~\mrthly. It f<:~rbida th" granung of a reiesno unlea~ the 1:1\\mo is 
applied f~~· withill a.ev<m yen<\1 f.rom the date of the orit,'i).ml P!'t~nt, 
or within four y0jfj.r8 from tbt> J.aw of thellftB;mgo of tllia 9.{,-t.' · 
• I hopE.' and bE.'liave tbn.t the -provision11 of thit> 1wr,tion will be emtli­

Olent to prevent the frauds 'Which h::we heretofore of.ten been o.ccom­
pllshed by mc&ns uf reissuOB, and w'hich have bf(\llght rusoredit ;)J.! tb.e 

• patent syatcm. · · . 
The sixth section providi".S that reissuei:l shall not b1we o, rotroa.otive 

effect ngttinot any machin!! cr other u.rtic1e made before their d:~.te • 
· The seventh section merely authorizes the correction of mistakes 

, made in issuing patents to more or fewer' pel't!ons than were entitled 
to receive ~em, with the con!l1lnt of all the owners. 

The eighth seotion authorizes the taking of testimony ·ill pcryetnam 
in patent causes, :for which there is now no adequaw provision • 

The ninth eeotion allows snit to be brought by spec1alleave of the 
court to repeal aud annul void patents. · 

The tenth section gives a remeuy :for cases where a person in,1nres 
the business of. another by ootting up a claim that it infringes his 
pe.tent and yet refuses to bring a snit to try ita vali<lity or the quea-
tion of infringement. · . · . 

The eleventh section re11,.nires t.he payment of a fee of $50 when the 
patent is about four and one-half years old, and another of $100 when 
the patent is about nine and one-half yea.IB old. This section is in 
the mterest of invt-ntors a.s.well as of the public, and will annul the 
abandoned and worthless patents which obstruct valuable iuventionst 
aDd which reapptJar in reissues and otherwise only for ·purposes ot 
annoyance and oppression. This plan has been tried in other conn­
tries and provod oonefioial. ' . 

The. twelfth ~Jeotion requires exclllB~ve li.censes to be recorded like 
teohmcal grants, lJooause t.h& two are tdentical. It shortens the time 
allowed for recording assignments from three months to one month . 
a change justified by improvements in the mail service since 1836. · 
It als6 allows all agreements relating, to patents to be recorded, and 
makes certified copies from the reoord ll}gal evidenr.e. · \ 

The thirteenth section gives effect to an agt$ment between joint ' 
owners.11f a patent as.to which ahall grant licenses when the same is 
in writing and recorded. ' ·· , · · . . 

The fomteenth section punishes by imprisonment not exceeding 
one year, or b,Y fine of $1,000, fronds perpetrated in the sale of pat­
ent rights wh1ch are not punishable at common law nor by-the usual 
State criminal laws against frand. . • · 

The fifteenth swtion requires the a.ssi':!tant comunssioner of pat-
ents to ¢ve the aa.n•e bond as the Commi6sioner. ~ . · -
. · The SIXteenth section e8tabllshes the price for Patent-Office. copies, 
m no case to be 1688 than the actual cos~, and the maximum prir..e to 
be the same cthat it now· is. ·· 1 
. The seventeenth· section authorizes tho use of oerti1ied copies bf 
modelS as evidence. · · · 
· The first sentence of· tho eighteenth sootion conforms to the exist­

ing law, the second merely relates to a. matter of convenience in tho 
2 WA . · • · 
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. J>otent Offics1 and tb.e proviao enMts that nn inventor who hae done 
all tbe.t tho ln.w requiree abn.U not Buffer by tho delr'y ot' tho offi;:o. 

The' ninete11nth section provides that if an inYentor tmbli.slies ilia 
invention by patenting it. abroad ha mnat apply for ll. patent here 
within two years, if o.t all. 1'he preeent law provldo,; that if tho in­
ventor Ilrocures a patent abroad his patent Ilere shnll expire as aoon 
as his forel1,rn patent; btit i! ha allows foreigners to ruw it without 
restriction lie R1tall htwe tha whole seventeen years here. This unjust 
diaorimlnation against American patcnteea is al,olished. 

Tb.e twentieth aectiou provides that apJ?lioations fo1• reissues may · 
be ai;.tned and s~o.rn to by tho owuer of th~patent or his legal repre-
sentatl voo. · . 

Tlte tw~nty.first section corrects a palpable oversight in tlin pment. 
law, by mtl~-ely inse-rting the w'-'rds "in <!rde'r to be a oontinuo.nce of 
tbe original iO.Ulllication." , I 

The twenty:eo~..,tld section provldea that to-f.. the. convenience of the 
Pat-ent Ollico th~ pt,'.tentea eb&ll mark the number of his patent upon · 
the patented art1cle. · · 

I 

The twanty-thirdi!Cl~tion ameridB8eotion 4904 of the Revised Statntas 
so ll8 to include appli.ilationa for reissue and make them conform to 
tba decision e. · · · · 

I refrain from disou•~sing the ·power of Congress to m&ke the 
visions of the second & 1ction of the bill applicabls 
of action and pending tuits. That powor h08 not been in 
thib debate. That aeotit.n leaves to patentees joet and 
which is' &11 they are entitled to. Your committee baa long and care· 
fully considered this bill. Before them, l.n numerous hearlngs·have 
appeared many G! the ablet·t patent lA.wyers in the land, representing 
all <llassea of person.! interest eli in patents, the ofllcinls of the Patent 
Office, a.nd many prominent patentees, whohavedieon11$Ad every feat­
ure of the bill and :fnrnilihed a V&!lt a<"ro.y of fi\Ots bearing upon the 
whole subject. Fur nearly t>'I'O r,eara the subject has tieen before 
your committee. Ent-dring nJ!.<In tta consideration with difterentand 
conflicting views, tl -1y ha.vr,; after exhaustive deliberation and dis· 
cuaaiou, nnanimoui!Jy aniv~J at the oonclusion that th:.; if it p1181168, 
will have a good effect ann ):'~romQte th.e best interest of and 
of the people. 

The able disou88tons to whi·~~ it baa given rise have cleady shown 
the enormous influence our patent laws have had and still have upon 

. our national progress aul pl'OBperity. Doubtless thlly have some-
till' es been uaed for fue · of opz:oreaaion; and wbll.t laws have 

• 

nott I can find no terms a ng to esp.I.'CIIIl my condemn a· 
tion of the chical'ery which has a..'"Onlled the indignation of the Ben· 
ator from Minnebnta. I trnst the worthy citizens of tbe West 
wrongs he has eo eloquentl3' portrayed will aeek and obtain 'justice 

. from their legal tribunals. I :feel sure that this bill, if it ;passes, will · 
relieve the people trom vexatious and malicious roaecntions and 

I am con dent also that the provisions of thiS bill wlll, if they p888 
into law, stwngthen our p~otent system. Its to our peo-
ple justly demands for it the foetering care Now, when 
om· foreign rivals recognize in it the aeoret of otrt sucoeee, is not the 
time to treat it " ith indi1ference, much less with bOIItmty: The 
inventive genius of our peotfle, stimulated by our patent laws, is our 
ohief reliance for sncreBB. in the great oonfiiot I{Oing on between the 
natiollll of the earth tor industrial and oommerciatprimacy, in which 
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0'8r· f:t~DOTJlH1t.a lw.\"'-e i·ho r...itv,ant•ng~ oi ~hr:~·tp ln.bor. Eu;:0nt·~\g8(L~!l'l 
llrotr:~fcrl~ by ~'vh·.0 JoJ.~i~;'{Ji,titn·•t thnt i:n;·(}:.rfrbn~ gcui~t1£J_ wiH Yr1n ~-;$/i; 
gn:a.t.t~~ ~:\?.tt,:rteo t)'i~r 1.m.tur-e n1o.d pln.ce. o~~J~ c.::ou.nt.r,y i.tn~t .!Uhl fo~cmt:~t 
rummg W1UGn6. 
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